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Smccrely,

Re: Deployment of Wireline Services Offering Advanced Telecommunications
Capacity; CC Docket No. 98-147

Please acknowledge receipt by date-stamping the enclosed extra copy of this filing and
returning it to me in the envelope provided. If you ha\\' any questions regarding this filing

please contact me at 202/424-7791.

Dear Ms. Salas:

RYZ/ta
enclosures

I~ ohert V Zener

Enclosed for filing in the above captioned matter, please find an original and four (4)

copies of Opposition of Hyperion TelecommunicatIon,,; Inc.
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Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554
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provide services to small. medium, and large busincs';,." and government and educational end

CC Docket No. 98-147

RECEfr\fEf)
Before the

FEDERAL COMMUNICATIONS COMMISSION OCT,~ 5 1998
Washington, D.C 20554:~~1lONs

!JFRcE OF "'*'SECFIEr~

its affiliated networks, is a leading provider of' intcClTatcd local telecommunications services over

Hyperion Telecommunications, Inc. ("Hyperinn"\ respectfully submits this opposition to

OPPOSITION OF

HVPERION TELECOMI\n:NICATIONS, INC.

the petitions for reconsideration file by SBC Comn1ll111Cations, Inc. ' and Bell Atlantic, Inc. of the

Hyperion is a diversified telecommunications ompany whose affiliates are providing or

Deployment of Wireline Services Offering
Advanced Telecommunications Capability

preparing to provide facilities-based local exchange SI'1\i lCe in twelve states. Hyperion, through

Commission's Advanced Services Order issued in \hi' nroceeding.2

state-of-the·-art fiber-optic networks in selected markel' III the United States. Hyperion affiliates

Petition for Reconsideration of SBe Communications, Inc., Southwestern Bell
Telephone Company. Pacific Bell, and Nevada Bell. Ii led September 8, 1998.

Deployment of Wireline Services Offermg Advanced Telecommunications
Capability, Memorandum Opinion and Order, CC Docket No. 98-147, FCC 98-188, released
August 7, 1998 ("Advanced Services Order"),

In the Matter of



users and resellers, including IXCs. Enhanced data sen Ices currently offered by some Hyperion

affiliates include frame relay, ATM data transport. hUS1ness video and conferencing, private-line

data interconnect service and LAN connection and mOllltoring services.

I. THE COMMISSION LACKS INDEPE1\lDF'\iT FORBEARANCE AUTHORITY
UNDER SECTION 706

Petitioners interpret section 706 to confer on tIll: ('ommission independent forbearance

authority. Accordingly, thev argue, the Commission 111,IY ignore the provision of section 10(d)

forbidding the Commission from exercising its forhear,1I1ce authority under section I() to exempt

LECs from complying with the open-access requiremellts of section 251(c) until those

requirements have heen fully implemented.

The Commission has already addressed this cOlltention in considerable detail. Advanced

Services O~ler, '1 '1 69-79 The petitions raise 110 lle\\ ;lr!luments. There is no occasion for

reconsideration.

Petitioners' interpretation ofsectioll 70() IS \oull l \ implausible. Section 706 directs the

Commission to encourage the deployment or advanced 'elccommunications capability by

utilizing certain listed measures: "price cap regulation:cgulatory forbearance, measures that

promote competition in the local telecommunications plarket, or other regulating methods that

remove barriers to infrastructure investment'! If that !;ll1guage were sufficient to confer

independent regulatory forhearance authority suffic ien I !o override the limitations of section 10,

it would also have to be construed to confer independent authority to engage in the other

regulatory measures listed: "price cap regulation." "I1lC;lsures that promote competition," and

"other regulating methods" Moreover, consistent WI!!: petitioners' argument that the

,',



Commission has independent authority under section ~()() overriding the limitations in section

1Oed) on regulatory forbearance, section 706 would havc 10 be interpreted also to override other

limitations in the Act on the Commission's authorit\ tl\~ngage in "price cap regulation,"

"measures that promote competition," and "other re~uLll ing methods" That would be an

astonishingly broad and sweeping delegation of aul!lonl v to the Commission.

For example, petitioners' interpretation would mean that the Commission could engage in

"other regulating methods" to encourage deployment 1)1 advanced telecommunications,

independent of any other authority in the Act Such a hroad construction of section 706 is simply

not plausible. Having written an extremely detailed sLl111te carefully spelling out the limitations

the Commission must observe in exercising its regulato··v authority, Congress cannot plausibly

be presumed to have swept away in one sentence all thnse limitations, conferring broad and

essentially unlimited independent authority on the ('oml11ission whenever advanced

telecommunications is involved.

Instead, it is much more plausible to interpret section 706 as a Congressional direction to

the Commission to utilize its existing authorities 111 ;1 manner that encourages the deployment of

advanced telecommunications capability. That includes Its existing authority under section 10 to

engage in regulatory forbearance - subject to the Illllil;l'ion in section IOed) that it may not

forbear to apply the open-access requirements of sectlllil 251 (c) without first finding that those

requirements have been fully implemented. That 1" 1\1(' interpretation the Commission correctly

adopted, and the Commission should adhere to it



II. THE REQUIREMENT TO CONDITION LOOPS DOES NOT VIOLATE THE
IOW4 UTILITIES BOARD DECISION

1. Bell Atlantic argues that the Commission'" Order violates the Eighth Circuit's order

in Iowa Utilities Board v. FCC, 120 F.3d 753. 812-! .~ i ~d, Cir. 1997). cert. granted 118 S.Ct. 879

(1998) ("Iowa Utilities Board") The Eighth Circuit set aside that portion of the Local

Competition Order requiring incumbent LECs "to pro\ Ide interconnection, unbundled network

elements, and access to such elements at levels or qual!!v that arc superior to those levels at

which the incumbent LECs provide these services tn thcmselves, ifrequested to do so by

competing carriers." Iowa Utilities Board, 120 F 3d aJ~; 12 The Eighth Circuit concluded that

section 251 (c)(3) "implicitly requires unbundled access 'lilly to an incumbent LEe's existing

network - not to a yet unbuilt superior one." Iowa Ulllilies Board, 120 F.3d at 813 (emphasis in

original). Petitioners argue that by requiring incumhent [ FCs to condition loops on request, the

Commission is requiring them to provide competing C,l1 riers with access to a "yet unbuilt

superior rnetwork]."

But conditioning loops does not requirc the !lHili11hent to build a superior network.

Instead, the loops constitute a portion of the existing 11I-'1\\ork; conditioning is nothing more than

cleaning or restoration of existing loops by removal 0 I ccrtain equipment on the line. It is no

different from, for example, removing unneeded equlpl11ent from a collocation space, or

removing unneeded obstacles to access to poles or <fllcr, Conditioning does not require the

incumbent to construct new loops or add new equipmcill .\11 the requesting carrier gets is an

existing loop.
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') In the alternative. if the Commission agrcl'~ \vith petitioners that the "quality

improvements" barred by Iowa Utilities Board apply tl ~ 'onditioning looops, it should make

clear that the duty of incumbent LECs to provide net\\ ,)'k clements on a nondiscriminatory basis

under section 251 (c)(3) includes the duty to provide l:onditioned loops if the incumbent is

providing conditioned loops to itself, or to any subsl(!Iarv or affiliate or other party, fix any

services anywhere on the incumbent's network. For c\;1Il1ple, even though the incumbent may

not be providing conditioned loops at the particular central office which is the subject of a

competing carrier's request for such loops, the incumbcnt's duty of non-discrimination requires it

to provide such loops on request if it is already prO\idll1" conditioned loops to itself or to its

advanced services affiliate or any other party. at am ()!Ih~r central office within its system for any

type of service.

Moreover, it does not matter whether the loops the 1I1cumbent provides to itself or others

at another point of its network have been "conditioned" hy removal ofloading coils, bridged taps

and other electronic impediments, or whether such loop" never had such impediments in the first

place and thus did not require conditioning. As Ion'.' ;1" lhe incumbent provides itself, or any

subsidiary or affiliate or third party, at any part of its I1cn\'ork, loops that could be used to

transmit the digital signals needed to provide advanced;ervices. the incumbent's

nondiscrimination obligation requires it to provide such loops to any requesting carrier at any

other point of the network The Commission should cl:trify that the incumbent's obligation

applies regardless of whether the loops it providcs liSe!! (or its subsidiary, affiliate or third party)

elsewhere in its network are (/('!uaIZv used for advanced ')crvices. The unbundling obligation is

not applied on a service-by-service basis, so It IS irn'lc\ :lI1t whether the loops are used by the
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incumbent for xDSL or for something else. The lIlcumhent's obligation under section 251(c)(3)

focuses on the network elements it is required to provlI!". and applies even if the competing

carrier intends to utilize these clements to provide nc\\ >ervices.

That conclusion follows from the Eighth CirCUli s decision in Iowa Utilities Board. The

Eighth Circuit relied on the language of section 2:')! l' H' \. requiring the incumbent to provide

interconnection "at least equal in quality to that pro\ld.·,j bv the local exchange carrier to itself or

to any subsidiary, affiliate. or any other party to which the carrier provides interconnection."

While this language explicitly applies only to interconnection, the Eighth Circuit concluded that

access to unbundled network elements is also implicith subject to the "at least equal in quality"

test. Iowa Utilities Board, 120 F.3d at 813 I Jnder rhi' cst, where the incumbent provides

conditioned loops to itself or to an affiliate or subsidian or third party at any part of its network,

it must accede to a request for conditioned loops at Jl1\ lther technically feasible site chosen by a

competing carrier. in order to comply with its obligatil!r 10 provide access "at least equal in

quality to that provided by thc local exchange c£uTicl 1" tscl f or to any subsidiary, affiliate, or

any other party .... "

The incumbent would have such an obligation "'Tn if the "at least equal in quality" test

had not been read into section 251(c)(3) by the Eighth (11TUit. Section 251(c)(3) requires

incumbents to provide "nondiscriminatory access" 10 llclwork elements; and it would be clear

discrimination if the incumbent provided conditioned ]OllpS to itselC or to a subsidiarv or affiliate

or third party, at locations of its own choosing, while r\'tusing conditioned loops at another

technically feasible location chosen by a competing carner requesting access.
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CONCI.lISIO'\

network elements. In addition, the incumbent should he required to notify the competing carrier

regulations to implement t he nondiscrimination req 1I in.'lllcnt 0 f section 251 (c)(3).

( ollnseI for
Hvperion Telecommunications, Inc.

Respectfully submitted,

rl ""., , ," ," '~,i",:• I· r ,. ,. f // .

+- \%,)"'4 l jIL f2~(Uy/
Russell M. Blau .. ' 1,1
Rohert V. Zener
Swidler Berlin ShereffFriedman, LLP
:WO() K Street, N.W., Suite 300
Washington, D.C. 20007
(:~02) 424-7500 (tel)
1]112) 424-7643 (fax)

The Commission should also require thal iflhc Illcumbent refuses a competing carrier's

The petitions for rehearing should be dcniec

October 5, 1998

25393111

Janet S. Livengood, Esq.
Director of Regulatory Affairs
Hyperion Telecommunications, Inc.
001 Plaza Two
500 Thomas Street
Suite 400
Bridgeville, PA 15017-2838

if at any time in the future it provides such loops to itSl'II' or to any subsidiary, affiliate, or any

requirement would be well within the Commission'" authority under section 251(d)(I) to adopt

other party to which the carrier provides interconnection or unbundled access. Such a

to any subsidiary, affiliate or any other party to whIch 1,1 provides interconnection or access to

provided, at any point on its network, loops that could he used for advanced services to itself or

request for conditioned loops on grounds other than lccllllical feasibility, it must provide the

requesting carrier a certification, with a copy to the Stat" commission, that it does not and has not



CERTIFICATE OF ~}:RVICE

I, Teri Lee Amaya, hereby certify that on this 5th day of October 1998, copies of the
foregoing Opposition of Hyprion Telecommunications Inc. were hand delivered to those parties

marked with an asterisk. All others were served hv firsl class mail.

*Magalie Roman Salas, Esq.
Secretary
Federal Communications Commission
1919 M Street, N. W
Room 222
Washington" D.C. 20554

*Janice M. Myles (1 + disk)
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N. W.
Room 539-A
Washington. D.C. 20554

*International Transcription Service
1231 20th Street, N. W.
Washington, D.C. 20554

Chairman William E. Kennard
Chairman
Federal Communications Commission
1919 M Street, N.W.
Room 814
Washington, D.C. 20554

John Nakahata
Chief of Staff
Federal Communications Commission
1919 M Street, N. W.
Room 814
Washington. D.C. 20554

Thomas Power
Legal Advisor
Federal Communications Commission
1919 M Street, N. W ,
Room 814
Washington, D.C. 20554

Susan Ness
Commissioner
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, D.C. 20554

James L Casserly
Senior Legal Advisor
Federal Communications Commission
]')19 M Street, N.W.
Room 832
\\ashington, D C. 20554

Harold Furchtgott-Roth
Commissioner
Federal Communications Commission
1919 M Street, N.W.
Room 802
W~lshington, D C. 20554

Kevin J. Martin
I xgal Advisor
Federal Communications Commission
1919 M Street, N.W.
RlHlm 802
\tv shington, D C. 20554

Michael K, Powell
(ommissioner Federal Communications
( ommission
1919 M Street, N.W.
Room 844
Vv';lshington, D C. 20554



_I'~-~~,

Kyle D. Dixon
Legal Advisor
Federal Communications Commission
1919 M Street, N. W .
Room 844
Washington, D.C. 20554

Goria Tristani
Commissioner
Federal Communications Commission
1919 M Street, N.W.
Room 826
Washington. D.C. 20554

Paul Gallant
Legal Advisor
Federal Communications Commission
1919 M Street, N.W.
Room 826
Washington, D.C. 20554

Kathryn Brown
Chief, Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W.
Room 500
Washington, D.C. 20554

Larry Strickling
Federal Communications Commission
1919 M Street, N.W.
Room 500
Washington, D.C. 20554

Carol Maney
Chief, Pol icy Division
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W
Room 544
Washington, D.C. 20554

Jordan Goldstein, Room 544
Jason Oxman, Room 534-W
Linda Kinney, Room 538-C
Policy Division
Common Carrier Bureau Federal
C(111llnunications Commission
l919 M Street, N, W .
Room 544
Washington, DC. 20554

i

__ ----1_ I. '\, ,. i ...~ ( \ l/\. (.~( \.1 ( },

Teri Lee Amaya


